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Disclaimer 

◦ This presentation should be construed as an 
overview of the issues discussed.  The 
presentation is not legal advice to anyone 
attending this presentation, or reading the 
accompanying handout.  Specific legal 
questions regarding these concepts and their 
application to any institution of higher 
education or other presentation participant 
should be directed to the institution’s or other 
participant’s legal counsel. 

 



This approach is not reasonable. 



New case law is always 
developing 

 Herschel Halberstam v. Global Credit & 
Collection Corp., 2016 WL 154090 
(E.D.N.Y., Jan. 12, 2016). 

 
 This case involves leaving messages and 

highlights the difficulty, in the current 
environment, of getting consumers on the 
phone to discuss how they can meet their 
obligation to pay a debt. 



Partnership 

 Now more than ever, the communication 
between a creditor and its partnering 
agencies should be clear and candid.   
 

 Any student debt placed for collection should 
be accurate, owing, and fully supported by 
the schools financial records. 
 

 If you have specific helpful information on an 
account, please tell your agency partner (i.e. 
– the student sued the prior agency or you 
are in receipt of a bankruptcy notice). 



Partnership 

 It is important for vendors to understand that a 
sales team cannot – by themselves – drive 
discussions with clients about a vendor’s 
services.  It is critical for vendors to work 
together and make sure creditors have accurate 
information about the current status of the 
collection industry.  This will foster better 
compliance in the collection of higher education 
debt because schools are often not as current on 
issues as – for instance – creditors from the 
financial sector. 



The Wall Street Journal, May 8, 
2015 



The Student Loan Lawyer 

 http://thestudentloanlawyer.com/ 
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Today’s Presentation 

 Current legal status of the 
industry; 

 Assessing fees; 
 TCPA; 
 FDCPA; 
 CFPB; and 
 State law changes 



Bradley v. Franklin Collection 
Service, Inc. 

 The opinion in the 
Bradley case was 
issued by the 11th 
Circuit Court of 
Appeals.  The only 
federal court higher 
than a federal 
appellate court is the 
U.S. Supreme Court.   
 



Bradley v. Franklin Collection Service, 
Inc. 

 The core of the Bradley opinion is about contract 
language.   

 The case involved the collection of medical accounts, 
but the contract issues in the case apply to tuition, 
institutional loans, and other receivables owed to 
colleges and universities.   

 It would be a mistake to assert that Bradley is not 
applicable to higher education because the debt 
originated as a medical account.  The 
medical/education issue is a distinction without a 
difference.  The issue is contract law. 



Contract Language 

 The contract language discussed in the Bradley 
case was as follows: 
 
◦ “costs of collection” (ruled problematic); 
 
◦ “reasonable collection agency fees” (not specifically 

addressed because the applicable plaintiff did not appeal 
the issue); and 

 
◦ “[y]ou agree to reimburse us the fees of any collection 

agency, which may be based on a percentage at a 
maximum of 33% of the debt, and all costs and 
expenses, including reasonable attorney’s fees, we incur 
in such collection efforts.” (court suggests this may be 
appropriate) (terms were highlighted for emphasis) 



Fees vs. Costs 

 The common use of 
the term “collection 
costs” along with the 
term “attorney’s fees” 
creates a contractual 
distinction on the 
face of the document. 

 If the intent in both 
circumstances is to 
recover the “fee,” 
then the term should 
be used in both 
places to illustrate 
you mean the same 
thing. 



Contract Issues 

 Schools have contractual relationships with students whereby the 
institution agrees to provide services and the student agrees to 
pay for those services.  The open question is what are the terms 
of that contractual relationship?   

 Agencies have contractual relationships with colleges and 
universities to collect outstanding receivables and student loans. 

 Any amount the student owes the college or university is wholly 
determined by state and federal law OR the contract terms 
between the student and the school.   

 The principal, interest, late fees, and/or collection fees are 
determined and assessed by the school.  The consumer does not 
owe money to a collection agency.  The consumer owes money to 
a creditor and the creditor then owes a fee to the agency for the 
collection of any or all of the debt. 



TCPA 

 The Telephone 
Consumer Protection 
Act, 47 U.S.C. § 227, 
et seq.; 

 1991 – think about cell 
phones in 1991; 

 First & third party 
liability; and 

 Significant penalties. 



TCPA 

 Per violation liability; 
 No class cap; 
 Defense strategies: 
◦ Land-line; 
◦ Definition of dialer; 
◦ Legislative fix;  
◦ Scrubbing; 
◦ Etc.. 

 Insurance issues; 
 CONSENT – your help!! 
 Proposed FCC Regs 



TCPA 

 Both creditors (schools) 
and collection agencies can 
be liable under the TCPA.  
Also, per the FCC, 
creditors can be liable for 
the telephone contact of 
their collection agency 
partners.  It is important 
to be aware of a creditors 
telephone communication 
practices and the actions 
of its agency partners as it 
relates to the use of dialing 
technology. 



TCPA 

 “AUTHORIZATION: - I authorize the School, the 
Department, and their respective agents and 
contractors to contact me regarding my loan 
request or my loan(s), including repayment of my 
loan(s), at the current or any future number that I 
provide for my cellular phone or other wireless 
device using automated telephone dialing 
equipment or artificial or pre-recorded voice or 
text messages.” 

 The above-stated language was taken directly 
from the 2012 Perkins loan master promissory 
note.  The language is an example (from DOE) of 
language implemented because of the TCPA.  The 
language is easily adaptable for other creditors. 



FCRA & TCPA Litigation Statistics 
 



FCC Rulemaking on TCPA – 
Released July 10, 2015 



What do the new FCC rules mean? 



FDCPA 

 Fair Debt Collection 
Practices Act, 15 
U.S.C. § 1692, et seq. 

 Letters; 
 Email; 
 Call volume; 
 Voicemail; and 
 Any other theory 

consumer attorneys 
can come up with! 



FDCPA 

 There are many current theories the 
consumer bar is advancing against the 
collection industry that impact how 
agencies can collect for their college and 
university clients.   

 
 Douglass/Convergent; 
 
 McMahon/Delgado; etc… 



FDCPA - http://dev.webrecon.com/debt-collection-
litigation-cfpb-complaint-statistics-july-2015/ 



FDCPA 

 Round peg in a square 
hole – how does legislation 
from 1978 address the 
issues of technology in 
2015? 

 
◦ Cell phones; 
◦ Smart phones; 
◦ Email; 
◦ Apps; 
◦ Voice mail; 
◦ Texting; 
◦ Etc…. 



Other state specific issues 

 North Carolina, for example, has a bi-furcated 
collection statutory structure.  One portion of 
North Carolina’s law is specifically drafted to 
govern the actions of entities defined as 
“collection agencies”, but the other portion of 
the statute (which was recently changed in 
ways that should be important to creditors) 
contains very specific collection prohibitions 
which apply to creditors (schools would, based 
upon my reading of the statute, be governed by 
this statute).  See N.C. Gen. Stat. 75-50, et 
seq. 



N.C. Dept. of Insurance 

 As an example of recent regulatory positions 
impacting the industry you can easily locate 
the N.C. Dept. of Insurance June 12, 2014 
memorandum to all licensed collection 
agencies regarding convenience fees. 

 
 This is also a quality example of the 

collection industry being singled out and 
excluded from a common business practice. 
 



Other state specific issues 

 Statute of limitations issues will continue 
to complicate portfolio recovery and 
impact the collection of defaulted debt. 



Statute of Limitations 

 The national effort by state regulators, 
federal regulators, and the consumer bar to 
alter the traditional meaning of the statute of 
limitations is one of the more striking 
changes that is happening in the collection 
industry. 

 
 This change is not – in general terms – being 

driven by higher education debt, but higher 
education accounts will be dramatically 
impacted. 



“Operation Collection Protection” 

 In late 2015 the Federal Trade 
Commission in concert with the CFPB.  
The effort includes the two mentioned 
federal agencies, the Dept. of Justice, 47 
state attorneys general, 17 state 
regulatory agencies, one Canadian 
provincial regulator, and a number of local 
authorities. 



The lost provision of the FDCPA 

 (e) Purposes 
 
It is the purpose of this subchapter to eliminate 
abusive debt collection practices by debt collectors, 
to insure that those debt collectors who 
refrain from using abusive debt collection 
practices are not competitively 
disadvantaged, and to promote consistent 
State action to protect consumers against 
debt collection abuses. 
 
15 U.S.C.A. § 1692 

 



Area of progress – CFPB Bulletin 

 CFPB Compliance Bulletin 2015-06 
 November 23, 2015 
 Consumer Authorizations for Preauthorized 

Electronic Fund Transfers 
 
 This is a pro-consumer positive 

development regarding how 
creditors/agencies can work with 
consumers to more efficiently and 
compliantly obtain payment. 



In Conclusion…. 
 Thank you very much for your attention today.  I 

hope a better understanding of the topics discussed 
will assist each participant in improving the overall 
approach to collections.  Please feel free to contact 
me with any additional questions or concerns. 
 

     Chad Echols 
     The Echols Firm, LLC 
     Outside General Counsel for  
     Williams & Fudge, Inc. 
     chad.echols@theecholsfirm.com 
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